C'M'S' von Erlach Henrici

Rechtsanwélte Avocats Attorneys at law

Tax Information Exchange between Switzerland and
the USA: Introduction to the New Regime

by

Bernhard Lotscher
Partner

CMS von Erlach Henrici Ltd.
Attorneys-at-Law

Zurich
Switzerland

STEP Israel Annual Conference 2011
June 21 and 22, 2011

CMS von Erlach Henrici Ltd is amember of CMS, the transnational legal and tax services organisation.



C'M'S’ von Erlach Henrici -2-

A. Background
1. The UBS Case
2. The Role of G-20 and OECD
3. The OECD Standard for Tax Information Exchange

B. The Protocol of September 23, 2009 Amending the Swiss-US Double Tax
Treaty

1. Status / Entry Into Effect
2. The Tax Information Exchange Clause

3. Requirements to be met by Information Requests

C. Conclusions and Outlook



C'M'S’ von Erlach Henrici -3-

A

Background

The UBS Case
The Olenicoff matter marked the starting point of theSUiBfair.

Evidence gathered in connection with the prosecutioheoCalifornian tycoon
Oleg Olenicoff for tax fraud and of the former UBS mand®yadley Birkenfeld
— who pleaded guilty to conspiracy to defraud the IRS angerated with the
prosecuting authorities — permitted the US to initiataraioal investigation
against UBS and to eventually threaten the bank wittgfdn indictment.

UBS was thus forced to enter into a deferred prosecuti@eagmnt with the Tax
Division of the US Department of Justice and the USrAgy's Office for the
Southern District of Florida in order to avoid a furtlbscalation of the criminal
case.

In that context UBS had to admit to certain wrongdoingh ahore importantly,
agree to exit its United States cross-border businessefetic banking or se-
curities services could only be provided to US persons throe@hr&gistered
entities, and any US persons wishing to continue theitioakship to UBS had
to supply a fully executed IRS Form W-9.

UBS, a key player in the private banking sector, was fibnegd to desist from
providing offshore services to US persons, and the examatle of UBS
prompted other Swiss banks to review their offshore privatding business
practices to bring them in line with US rules.

On the other hand, the information obtained in the eofs$he prosecution of
Messrs. Olenicoff, Birkenfeld and others, permitted the tilkffe an application
in Florida known as the John Doe Summons, seekingish®sure of informa-
tion by UBS relating to 52'000 accounts believed to be heldSpéssons.

This second challenge of UBS and its US clients museba in conjunction
with the publication by the IRS of a fixed penalty framexwior voluntary dis-
closures on March 23, 2009.

Apparently, the John Doe Summons was an important etesharmore com-
prehensive set of measures taken by the IRS to encourager&ths who held
unreported off-shore accounts to come forward and vailyntasolve their tax
issues with the IRS.
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The investigation and prosecution of UBS accordinglyesmainly two objec-
tives:

0] to subject the US private client business of UBS and otbdd$ con-
trol, and

(i) to create an overall atmosphere of uncertainly to rat#iJS tax payers
to make use of the voluntary disclosures program ofREe

The same tactics can now be seen in connectionQrétit Suisse.

In February this year newspaper reports on arrests ditGeisse bankers were
published. And also in February this year the IRS annoutesédond volun-
tary disclosure initiative to bring offshore money bauk ithe US tax system.

The nexus is in my opinion quite obvious: Again, theadughorities try to create
an atmosphere encouraging tax payers to come forward.

The statement made by IRS Commissioner Douglas Hn@mubn February 8,
2011 when officially announcing the new program illustrétésbest:

"We have additional cases and banks under review. The situation will just
get worse in the months ahead for those hiding assets and income offshore.
The new disclosure initiative is the last, best chance for peoglettoback

into the system.(1IR-2011-14, February 8, 2011).

Pressurefrom the OECD

The UBS case must be seen in the wider contexgeharal development of
international law in the field of tax information exaige, namely within the G-
20 and the OECD.

Switzerland had entered into a significant number of dotaX treaties on the
basis of the OECD model convention on the avoidahdeable taxation (the
OECD Model Convention), but always made a reservatiartt 26 (on tax in-
formation exchange), thereby restricting the exchangef@fmation to the pre-
vention or prosecution of tax fraud or equivalent offen$és distinction be-
tween tax fraud and tax evasion which Switzlerland usedat@mwas however a
concept which an increasing number of OECD member dtatad incompati-
ble with standards generally applied within the OECD.

As a result of growing international pressure, Switaedlwithdrew its reserva-
tion to art. 26 of the OECD Model Convention on MarchZ()9 and declared
that it would re-negotiate existing, and enter into new trteaties with the aim
to provide administrative assistance (exchange of informatiot only for the
purposes of preventing or prosecuting tax fraud, but gendoaltiZe purpose of
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implementing domestic tax laws of the requesting shatearly April 2009 the
OECD nevertheless set Switzerland (and 38 other coutikgeksuxembourg,
Liechtenstein, Monaco, Singapore, the Caribbean islaomda)grey list of juris-
dictions that'have committed to the internationally agreed tax standard, but
have not yet substantially implement&d® measures required.

As continuing non-compliance was widely seen withint@svland as a serious
reputational issues, and since the G-20 quite openly threateimagose sanc-
tions on countries that should continue to remain nontantpthe Swiss Gov-
ernment launched an unprecedented initiative to simultanemwsse Switzer-
land's double tax treaties with a multitude of countries.

The pace at which Switzerland implemented the new palay remarkable.
Already in the course of September 2009, the twelfth aggae (with Qatar)
was signed and Switzerland was accordingly removed fhen®ECD list of
uncooperative tax havens in the course of the samehmont

To illustrate the speed at which the change in the offimaltion of Switzerland
regarding tax information exchange took place, | would likguate from a
speech held by Mr. Hans Rudolf Merz, at the time Swissster of finance, at
the General Meeting of the Swiss Funds Associatidderrne on April 4, 2008
(informal translation of the German original text):

"Bank secrecy is not up for discussion. Whoever seeks to forcalhsto
don bank secrecy will find it a nut too hard to crack."

It took less than one year for the G-20 and the OEGEack the nut.

The OECD Standard for Tax Information Exchange

Within this wider setting, Switzerland and the USA sigoadSeptember 23,
2009 a protocol amending article 26 of the existing Swissad$reaty to im-
plement the said OECD standard.

What does the OECD standard mean?

Art. 26 sec. 1 of the OECD Model Tax Convention on Ine@nd Capital reads
as follows:

"1. The competent authorities of the Contracting States shall exchange
such information as is foreseeably relevant for carrying out the provisions
of this Convention or to the administration or enforcement of the dimmest
laws concerning taxes of every kind and description imposed on behalf of
the Contracting States, or of their political subdivisions or local authori-
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ties, insofar as the taxation thereunder is not contrary to the Convention.
The exchange of information is not restricted by Articles 1 and 2."

24.  Obviously, the OECD standard for tax information exchaaget limited to the
prevention or prosecution of tax fraud. This standard doesven require sus-
pected tax evasion. Indeed, the contracting statesdshaclhange all informa-
tion foreseeably relevant for carrying out the taatyer — and this is the impor-
tant part for our purposes — foreseeably relevant tadhanistration or en-
forcement of the domestic laws of the requesting state.

25. The key words ar&oreseeably relevant'The standard of foreseeable relevance
is intended to provide for exchange of informationaix tnatters to the widest
possible extent. Restrictions only apply insofar asrestihg states are not at
liberty to engage in "fishing expeditions" or to requestrimiation that is
unlikely to be relevant to the tax affairs of a givexpayer (cf. Model Tax
Convention on Income and Capital: Condensed Versign2DilO, p. 398).

26. Also the OECD Manual on the Implementation of Exg®af Information
Provisions for Tax Purposes of 2006 (TIEA Manual) clesifihat information
exchange pursuant to the OECD standard must not be rebtadtee preven-
tion or investigation and prosecution of suspected offemsgshould also be
granted simply to facilitate the assessment and cmlfeof taxes. It says:

"(...) the scope of both the Model Convention and the Model Agreement
[on Tax Information Exchangefhclude information exchange for 'collec-
tion of taxes' and thus information assisting in the collection of sttne
taxes can be exchanged between contracting par{iek=A Manual, p.

6).

27. Information for the administration or the enforcemainiomestic laws under
art. 26 of the OECD Model Convention may typically ud# the following
items (cf. TIEA Manual, p. 10 et seq.):

. The fiscal residence of an individual or a company;

. the tax status of a legal entity or an individual;

. the nature of income in the source country;

. the income and expenses shown on a tax return;

. business records (for instance to determine the amognhahissions

paid to a company of another State);

. formation documents of an entity and documents abosesuient
changes of shareholders/partners;
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28.

29.

. name and address of the entity at the time of formatia all subse-
guent name and address changes;

. number of entities residing at the same address asdhested entity;

. names and addresses of the directors, managers, anémfsleyees of a
company for the relevant years, evidence (contracts amkl dilatements)
of their remuneration, social security-payments and iinéion about
their occupation with regard to any other entities;

. banking records;

. accounting records and financial statements;

. copies of invoices, commercial contracts, etc.;

. the price paid for goods in a transaction between indeperdenpanies

in both States;

. information involving a so-called triangular situation whe transac-
tions between two companies, each situated in a contgygerty, a
company of a third country C (with which neither countrpéx B have
an information exchange instrument), is interposed. Hemtries A
and B may exchange information regarding transactioristiwit com-
pany in country C for the correct taxation of theindest companies;

. prices in general, necessary to check the prices chargédibyaxpay-
ers even if there are no business contacts betwedaaxpayers. For in-
stance, country A may wish to check prices charged lgogqsayers by
reference to transfer pricing information on similangactions in coun-
try B, even if there are no business contacts betweerespective tax-
payers in countries A and B.

(Cf. paragraph 8, sub-paragraph c of the Commentary otléd&6 of the Model
Convention).

The scope of permissible information exchange under theDO#&del Con-
vention also comprises confidential non-taxpayer speaiformation such as
statistics, information about a particular industry,ga&sion trends, administra-
tive interpretations and practices.

Regarding information gathering measures to be applied betjuesting state,
the OECD Model Convention provides that the requesteg ghatl not have an
obligation to carry out administrative measures at wagawith its laws and ad-
ministrative practice. A contracting state should retdxyjuired to do any more
to satisfy a request for information than it would dasfawn taxation was at
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stake. Thus, where the information asked for is noiny$ possession the re-
guested party must take all available information gatgerieasures, including
special investigations or special examinations of businesaiats, provided it

would take similar measures for its own tax purposes.

It is important to recall in this context that bankreeg, whilst possibly with-
standing information gathering for domestic purposes, doeganmit a re-
guested state to deny an information request pursuant td8G® Gtandard (cf.
art. 26 sec. 5 of the OECD Model Convention).

Information gathering measures may typically include dfilewing:

. Question a person that may have knowledge of informatianay be in
possession, custody or control of information.

. Request the production of books, papers, records or othébleapgop-
erty.
. Gain access to and search premises for the purposeatihip and secur-

ing books and records or other tangible property for exaraimati

. Produce true and correct copies of books, papers, recootlsevrtangi-
ble property.

. Permit the competent authority of the requesting stepeovide written
guestions to which the individual giving testimony or produtiagks,
papers, records or other tangible property is requestedpmncks

A topic which was until recently controversially dissed in Switzerland is the
guestion of whether or not an information request pursoahetOECD stan-
dard must identify the tax payer concerned by stating menpand specify the
party assumed to hold relevant information by giving sucty’'ssname and ad-
dress.

Article 26 of the Model Convention does not specify thenfal requirements
which an information request must meet to identify theigmoncerned. Mod-
ule 1 of the TIEA Manual (dealing with information exolga on request) pro-
vides a checklist of what information should be includea iequest. According
to such list, names and addresses should be furnished.l@entatems of the
checklist read as follows:

"(..)

4. The identity of the person(s) under examination or investigation: name,
date of birth (for individuals), marital status (if relevant), TdNd address
(including email or internet addresses, if known).
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35.

5. The identity of any foreign taxpayer(s) or entity(ies) relet@tite ex-
amination or investigation and, to the extent known, their relationship to
the person(s) under examination or investigation: name, marital status (if
relevant), TIN (if known), addresses (including email or internet adee

if known), registration number in the case of a legal entityn@wn),

charts, diagrams or other documents illustrating the relationships between
the persons involved.

6. If the information requested involves a payment or transaction via an
intermediary mention the name, addresses and TIN (if known) of the in-
termediary, including, if known, the name and address of the bank branch
as well as the bank account number when bank information is requested.

(...)." (OECD Manual on the Implementation of Exchange adrimiation
Provisions for Tax Purposes — Module on Exchange of Irdtom on Re-
quest, p. 3).

However, today the position generally accepted amongsDECD members is
that whilst a requesting country should take into accdnitéms of informa-
tion contained in the mentioned checklist, the naniéiseotaxpayer concerned
and of the holder of information are not mandatory.okding to this opinion
the relevant standard is set by the terms of the OE@eient on the Ex-
change of Information in Tax Matters (OECD Model TIEAJt. 5 sec. 5 of
such agreement stipulates regarding the identificatgueis

"5. The competent authority of the applicant Party shall provide the fol-
lowing information to the competent authority of the requested Pagy wh
making a request for information under the Agreement to demonstrate the
foreseeable relevance of the information to the request:

(a) the identity of the person under examination or investigation;

(--)

(e) to the extent known, the name and address of any person believed to be
in possession of the requested information;

(.)."

Since item (a) does not provide for an express requireimetdate the name of
the taxpayer, it is generally accepted that in casesemhe requesting authority
is not in a position to furnish the name (and/or the adiraf the party under
examination or investigation such party may be identifiedther appropriate
means. The same applies to item (e); the identibinadf the holder of informa-
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tion is to be seen rather as an issue of practicahitityproportionality than as a
mandatory formal requirement for a request to be adbtéss

An important question is of course, what means, otlar the name, would be
acceptable pursuant to the OECD standard to identify tipayak under exami-
nation or investigation. The issue is discussed conts@lrwithin the OECD.
Reportedly, Germany is advocating the view that inforomatequests which
identify a taxpayer by objective criteria such as a peteadescription of a spe-
cific conduct allowing the requested state to sort outaigeted individual(s)
are in keeping with the standards set by the OECD. SWiteehas applied such
approach in connection with the UBS affair, as willshewn later on, and it is
quite possible that it will do so also in the future.

The Protocol of September 23, 2009 Amending the Swiss-US Double Tax
Treaty

Status

Immediately following the announcement of the Swissé€Boment of March
13, 2009 that Switzerland would henceforth accept the OE&lard for tax
information exchange the USA signalled their intetestmend the existing
agreement on the avoidance of double taxation with regpégxes on income
of October 2, 1996 (the "Swiss-US DTA") and to implensnth standard.

Negotiations on a respective amending protocol (the "Podatook place from
April 28-30, 2009 and June 16-18, 2009. On June 18, 2009 the final wording of
the Protocol was initialled, and the instrument was sigmeSeptember 23,

2009.

On November 27, 2009, the Swiss Government submitted the &rtidbe
Swiss Parliament for consent. Such consent was grégtessolution of both
chambers of the Parliament of June 18, 2010. The Swiss @oeat is thus
authorised to formally ratify the Protocol any time.

Ratification however has not yet occurred due to defayise US approval
process. Whilst the message from the President treimgnthe Protocol was
submitted to the Senate on January 26, 2011, the treatly pesting advice
and consent by the Senate to ratification (status Eagfl2, 2011; cf.
http://www.state.gov/s/l/treaty/pending/

As regards the effective date of the amended tax infwmakchange regime,
such delay will in practice however be of minor significe. The Protocol pro-
vides for retroactive effect regarding information held bylkdsaand financial in-
termediaries.
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Article 5 paragraph 2 of the Protocol stipulates:

"2. This Protocol shall enter into force upon the exchange of instruments
of ratification. Its provisions shall have effect:

a) (...);

b) in respect of Articles 3 and 4 of this Protofg@. the provisions dealing
with tax information exchanggfo requests made on or after the date of
entry into force of this Protocol:

i) regarding information described in paragraph 5 of Article 26 of the
Convention, to information that relates to any date beginning on or after
the date of signature of this Protocol, and

i) in all other cases, to information that relates to taxable gasibegin-
ning on or after the first January of the year following the date ofasign
ture of this Protocol.

€) (...)."

Art. 26 paragraph 5 of the Swiss-US Double Taxation Trestyamended by the
Protocol, refers to information that is held by a bankeotimancial institution,
nominee or person acting in an agency or a fiduciary d@¢gpacwhich relates to
ownership interests in a person.

Accordingly, once entered into force, the US authexiwvill be in a position to
obtain information about offshore accounts held or figialy owned by US
persons dating back to September 23, 2009.

The Tax Information Exchange Clause

The core elements of the Protocol are article 3 — adguatt. 26 of the Swiss-
US Double Taxation Agreement to the OECD standard (witlesmodifica-
tions which shall be briefly discussed in the follog) — and article 4 — replac-
ing article 10 of the existing protocol supplemental to tbetile Taxation
Agreement containing technical explanations and guidelinasttrpretation
regarding provisions on exchange of information of thatyre

Further amendments to the Double Taxation Agreemenecotioe introduction
of an arbitration mechanism to resolve disputes betweeodntracting states
and the exemptions of certain types of pension funds freatita of dividend
payments. Being not relevant to the subject matter eft@sentation | shall not
further dwell on them.
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The wording of section 1 of article 3 of the Protoctfjudating the general
terms of tax information exchange, reads as follows:

" Article 26 (Exchange of Information) of the Convention shall be dklete
and replaced by the following provisions:

'‘ARTICLE 26

Exchange of Information

1. The competent authorities of the Contracting States shall exchange such
information as may be relevant for carrying out the provisions of this Co
vention or to the administration or enforcement of the domesticdams
cerning taxes covered by the Convention insofar as the taxation there-
under is not contrary to the Convention. The exchange of information is

not restricted by Article jwhich defines the personal scope of application

of the Swiss-US DTA]

This wording appears to be pretty much in line with the OE@Ddard, but
there are a few noteworthy variations:

First of all, the clause does not refer to the stahdétforeseeable relevance”,
but provides for an obligation to exchange information ‘timaty be relevant”,
which is apparently a lower standard.

Second, the information exchange is restricted to "texesred by the Conven-
tion" (i.e. income taxes pursuant to article 2 of thesS-US DTA), whereas the
OECD standard refers to "taxes of every kind".

Third, the OECD standard provides for information exchaimggefar the pur-
poses of administration or enforcement of taxes leljegolitical subdivisions
and local authorities of the requesting state, whilgtlar26 of the Swiss-US
DTA, as amended by the Protocol, is restricted to fedaxak.

Bank secrecy is not an obstacle to furnishing informatldhnilst paragraph 3 of
article 26, as amended by the Protocol, provides in acamgdaith the OECD
standard that the requested state shall not be obligatadryoout measures at
variance with its own laws and practices or thosé@fequesting state, that it
shall not have to supply information that it could not obtiaia domestic admin-
istrative procedure, and that trade, industrial and priofesissecret shall be pro-
tected, paragraph 5 makes clear:

"5. In no case shall the provisions of paragraph 3 be construed to permit a
Contracting State to decline to supply information solely because the in-
formation is held by a bank, other financial institution, nominee or person
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54.

55.

56.

57.

acting in an agency or a fiduciary capacity or because it relates to ewner
ship interests in a person. In order to obtain such information, the tax au-
thorities of the requested Contracting State, if necessary to cortplitsy
obligations under this paragraph, shall have the power to enforce the dis-
closure of information covered by this paragraph, notwithstanding para-
graph 3 or any contrary provisions in its domestic laws."

The treaty text thus provides for an immediately applie authorization over-
ruling possible limitations of domestic law which couléyent the requested
state from accessing information sought by the other actitig party. This is of
particular significance in the field of bank informatiasthe Swiss tax authori-
ties, pursuant to domestic law, are not empowered to giardesecrecy unless
they investigate tax fraud or a tax offense of compaigialeity.

Requirementsto be met by Information Requests

The Swiss-US DTA of October 2, 1996 includes a protobtel (1996 Proto-
col") which provides explanations, specifications and pretations for certain
clauses of the agreement. Art. 10 of the 1996 Protocol dalsnformation
exchange.

The Protocol signed on September 23, 2009 provides in itéeattthat article
10 of the 1996 Protocol shall be deleted and replaced byo&red¢s specifying
the formal requirements of information requests andyeasame time, providing
guidance for their interpretation. These rules supenses&bly more restrictive
domestic rules regarding formal exigencies, namely theseut in the Swiss
Government's Ordinance on Administrative Assistanceyaunt to Double Tax
Treaties of September 1, 2010.

The key provisions are set out in paragraphs 10(a) and h@(brended 1996
Protocol.

Paragraph 10(a) reads as follows:

"a) It is understood that the competent authority of a Contracting State
shall provide the following information to the competent authority of the
requested State when making a request for information under Article 26 o
the Convention:

i) information sufficient to identify the person under examination @snv
tigation (typically, name and, to the extent known, address, account num-
ber or similar identifying information);

i) the period of time for which the information is requested;
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iii) a statement of the information sought including its nature andatime f
in which the requesting State wishes to receive the information fi®m t
requested State;

iv) the tax purpose for which the information is sought; and

v) the name and, to the extent known, the address of any personddieve
be in possession of the requested information."

Paragraph 10(b) specifies:

"The purpose of referring to information that may be relevant is intended
to provide for exchange of information in tax matters to the widestigp®ss
extent without allowing the Contracting States to engage in “fishing expe-
ditions” or to request information that is unlikely to be relevanti® tax
affairs of a given taxpayer. While paragraph 10(a) contains important
procedural requirements that are intended to ensure that fishing expedi-
tions do not occur, subparagraphs (i) through (v) of paragraph 10(a) nev-
ertheless are to be interpreted in order not to frustrate efieetkchange

of information."

The first thing to be noted: Otherwise than provided iclar26 of the Swiss-
US DTA as currently in effect, there is no longeregd for the requesting au-
thority to show prima facie evidence of a tax offenswuill be sufficient under
the new regime to state the purpose of the requeste hersemply inform the
other party about there being an examination or invatsbig carried out in rela-
tion to a tax payer.

Second, it is not mandatory for the requesting stateavid® the name of the
person under examination or investigation. The informatdme furnished must
however be sufficient to identify the targeted persorhielwvis more a practical-
ity issue, rather than a legal constraint.

Subparagraph 10(a)(v) seams to suggest that at least teeohéime party be-
lieved to hold the requested information must be stated.i$ lhiowever not the
case. As paragraph 10(b) clarifies, the requirementd asitsen subparagraphs
(i)-(v), including the requirement to state the namthefholder of the informa-
tion sought, are meant to prevent "fishing expeditions"they shall not frus-
trate effective exchange of information. The understandf the parties is thus
that such information is important and desirable, but rbspensable.

Indeed, the Swiss Government submitted on April 6, 2011 sagess the
Parliament, proposing in respect of all double tax i@satf Switzerland which
provide for the OECD standard, including the amended SwisBTJ§ to adopt
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63.

64.

65.

66.

67.

68.

resolutions clarifying that Switzerland does not insisth@nidentification of the
parties concerned by their names.

This recent development was prompted by a peer revieve @wliss tax infor-
mation exchange rules and practice currently carriethpthie Global Forum of
Transparency and Exchange of Information for Tax Purp&esh peer review
revealed as a preliminary result that the Swiss appr@&chrding to which
proper identification of the parties involved would require disclosure of the
name and — concerning the information holder — also cdidldeess, was not
compliant with the OECD standard.

The proposed parliamentary resolution relating to the g&ides for the
following key points:

Switzerland shall grant an information request provided

0] the USA demonstrate that such request is no random deaioforma-
tion (fishing expedition)

(i) the USA identify the taxpayer concerned, whereas #hatilication may
be done by means other than name and address;

(i) the USA provide the name and address of the person bet@Wvedd the
requested information to the extent known.

Two questions remain: First, what alternative informatieuld the Swiss au-
thorities consider as sufficient to identify the paw®ncerned, and, second,
would Switzerland accept so-called "multiple requesténfiormation”?

Guidance may be obtained from a decision of the Svddgral Administrative
Court made in the UBS case on March 5, 2009 (case no. AZBB), hence at
a time when Switzerland and the USA had not yet eniatedh special treaty to
resolve the UBS matter.

The court found (consid. 4.5; informal translation of@eman original text):

"Administrative assistance according to the terms of the Swiss-BS DT
does not require that the information request names specific persons who
are suspected of having committed tax fraud or the like. If one oéake

the opposite stance, this would mean that one would (...) ignore cases of
likely tax fraud committed by an unknown offender. Rather, it isstifus
ficient also within the context of administrative assistance purdoahe
Swiss-US DTA that there is reason to suspect that such an offense was
committed, which means that there are reasonably specific indicafions o
unlawful conduct and that the existence of such indications is demon-
strated in the information request.
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70.

71.

72.

(...).

The existence of reasonably concrete indications of unlawful conduct is
therefore sufficient to grant administrative assistance."

The question of what would be sufficient information taniifg the person
under examination or investigation thus can be answarnd@ul of the name,
the requesting state should provide information about af&pleehaviour or
pattern which can be condensed to concrete searcha;raélowing to identify
the person concerned by applying such search criteriagioniafion available in
the requested state (e.g. registers, data bases at bahks et

Also, the question of whether or not Switzerland woultept multiple requests
for searches may be answered in the affirmative obdbkes of the quoted court
decision. The court held in this regard (consid. 4.5; infbtraaslation of the
German original text):

"The fact that a multitude of tax offenses had been committed or that ap-
plicable laws were violated systematically, respectivelyshah a suspi-
cion is being raised in an information request, cannot possibly have an
impact on the admissibility of the request. Accordingly, it eléwant for

the assessment of the request whether an individual is being reproached
with having committed a tax fraud, or whether such reproach is being
raised against several taxpayers."

Finally, and for completeness' sake, it should be notgdatho under the new
regime tax information will only be exchanged on requésicle 10 of the
1996 Protocol, as amended, specifies in this regard:

"d) Although Article 26 of the Convention does not restrict the possible
methods for exchanging information, it shall not commit a Contracting
State to exchange information on an automatic or spontaneous basis."

Conclusions and Outlook

In summary, the key parameters deciding on the admisgibila request for
tax information pursuant to the new regime are theviofig:
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73.
74.

75.

76.

Information request (no spontaneous and no automatic exchange of information) furnishing the

following details:

. Information sufficient to identify the person(s) under examination/investigation (typically name
and address, account no. or similar identifying information; alternatively other information, in-
cluding specific search criteria, allowing to determine the identity of the person(s) concerned

and demonstrating that the requesting state is not asking for a random search)
. Name and, to the extent known, address of the person(s) believed to be in possession of No
relevant information
. Period of time for which information is requested
. Nature and form of requested information
. Tax purpose for which information is sought.

Yes
y

Information related to taxes covered hv the DTA.

No
Yes

Information potentially relevant (i) for correct application of the Swiss-US DTA or (ii) the administra-

tion or enforcement of domestic laws. N
o]

X Yes

Information to be used for tax purposes, including prosecution of tax offenses (use for purposes
unrelated to the assessment or collection of taxes or the investigation or prosecution of tax offenses

A 4

only if permissible under the laws of both states and provided the requested state consents). No

Yes

Information obtainable in accordance with domestic laws (including art. 26 para. 5 of the DTA, as

amended by the Protocol). No

Yes y No

A 4

Exchange of information No exchange of information i

To close my speech, | dare to dedicate a few words tiutiines:

Further erosion of bank secrecy is likely to occur, lotielation to the Euro-
pean Union (EU) and the USA.

The FATCA, which will become effective January 1, 2013nmlates the last
remainders of bank secrecy US clients of Swiss banks éajoyed so far in
dealings with the US IRS.

And the EU is about to implement automatic tax infoiamexchange amongst
member and associated states (cf. Directive 2011/16/EM foitbe assumed
that it will exercise pressure on Switzerland to acegpivalent standards.
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77.

78.

79.

Whilst the Swiss Government has so far been very tldes opposition there is
a risk that Switzerland will eventually have to submiateystem of automatic
tax information exchange.

Due to increased transparency as a result of the nesg & information ex-
change regime, the amount of unreported funds held by @mliants in Swiss
bank accounts will further decrease, and likewise wiill the long term — the
number of information requests by foreign authoritieatieg to individuals
suspected of holding unreported funds in Switzerland decrease

The importance of tax information exchange regardidiiduals who hold
offshore assets in Switzerland will thus decline inytears to come. But this
does not mean that tax information exchange will becamon-issue. The focus
will just shift.

It is no prophecy to say that the future target of USEddax authorities will
no longer be individuals, but rather Swiss based corperaities affiliated with
US or EU concerns which have been set up to channel anonaxshare of the
group's profits into Switzerland in order to benefit frarffavourable tax envi-
ronment.
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